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CARLSON, JUSTICE, FOR THE COURT:
1. Aggrieved bythedrcuit court’ sjudgment dismissng their lawauit pursuant to Miss R. Civ. P. 4(h)
and 12(b)(5) & (6), IJmmy and TwyliaPerry have gopeded to this Court on theissue of whether they had
good cause, as pro se plantiffs, for not properly serving Orlando J. Andy, M.D., and the Hattiesburg
Clinic, PA., within the 120 days prescribed by Miss R. Civ. P. 4(h). Finding that the dircuit court was
correct in granting the motion to dismiss filed by Dr. Andy and the Hattiesourg Clinic, we dfirm the
judgment of the Circuit Court of Forrest County.

FACTSAND PROCEEDINGSIN THE TRIAL COURT



2. OnFebruary 13, 2000, Brandi Ivy Perry, anineteen-year-old girl suffering from severe abdomind
pain, underwent an emergency gopendectomy performed by Dr. Orlando J. Andy of the Hattiesburg
Clinic, PA., a Forrest Generd Hospitd in Hattiesburg, Forrest County, Mississippi. Following atwo-day
recovery period, Brandi was rdeased, and sheand her family droveto Atlanta, Georgia Threedayslaer,
whilein Atlanta, Brandi's acute abdomind pain returned. Sometime after midnight on February 19, 2000,
she was rushed by ambulance to Emory University Hospita for emergency surgery.

13.  During her surgery a Emory, Dr. John Hunter discovered that evidently asaresult of her earlier
gppendectomy, Brandi had sugtained a near fatd "nicked abdomen wal and ovary." Brandi's parents,
Jmmy and Twylia Pary, incurred expensesin excess of $24,500 for the second surgery. Additiondly, the
second surgery left a 10-inch scar across Brandi's lower abdomen. Brandi missed five weeks of college
course work, forang her to withdraw from the University of Southern Missssippi for the remainder of the
sameder.

1. OnFeoruary 12, 2002, IJmmy and Twylia filed this pro se lawauit againg Dr. Andy and the
Hattiesburg Clinic in the Circuit Court of Forrest County, dleging medicd negligence arisng from the
emergency gopendectomy performed by Dr. Andy on February 13, 2000. On February 19 or 20, 2002,
Mr. Perry hand ddlivered a copy of the complaint to Dr. Andy at his place of busness

%.  Process was findly issued on June 17, 2002, and Dr. Andy and the Hattiesburg Clinic were
persondly served with process on June 19, 2002, seven days after the 120-day deadline for service of
process had expired.

6.  Dr. Andy and the Hattiesourg Clinic filed amoation to dismisspursuant to Miss R. Civ. P. 4(h) and
12(b)(5) & (6), dleging failureto effect service of processwithin 120 days Thetrid court heard themoation

todismiss. Mr. Perry explained during the dircuit court hearing:



MR. PERRY: Your Honor, | would liketo enter thisletter. Like you say, ignoranceis
no excuse for the law. | persondly handed Dr. Andy what | thought was
a quit February 19 or 20, which | filed February 12, 2002. Thisis the
earlies | could get an gopointment with Dr. Andy.

BY THECOURT:  Didyou even condder having process sarved?

MR. PERRY: | didn't know anything about that, Y our Honor.
7. Thetrid court was sympathetic to the Perrys sdf-representation, but, neverthdess, found, "The
rues aetherulesare the rules and we dl have to abide by that." Accordingly, thetrid court entered an
order of dismissd, and the Perrys gppedl.

DISCUSSI ON

18.  The Parys argue that they had good cause for not properly serving process on the defendants
within the 120 days prescribed by Miss R. Civ. P. 4(h). Given their pro se gatusin the drcuit court and
the fact that Mr. Perry handed acopy of the complaint to Dr. Andy prior to theexpiration of the 120 days,
the Perrys contend the trid court erred in dismisang thar lawsit againg Dr. Andy and the Hattiesourg
Clinic.
19.  The Perrys correctly date that the sandard of review for atrid court's finding of fact on the
exigenceof good causefor dday in serviceof processisabuse of discretion. Holmesv. Coast Transit
Auth., 815S0.2d 1183, 1185(6) (Miss. 2002) (citingRains v. Gardner, 731 So. 2d 1192, 1197-98
(Miss 1999)). A trid court's determination of fact asto whether good cause exidsfor dday in sarvice of
processis adiscretionary ruling entitled to deferentid review on gpped. 1 d.
110. Missssppi Ruleof Civil Procedure 4(h) dates

If asarvice of the summons and complaint is nat made upon adefendant within 120 days
ater thefiling of the complaint and the party on whaose behdf such service was required
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cannot show good cause why such service was not made within thet period, the action

shdl be digmissad as to that defendant without prgudice upon the court's own initigtive

with natice to such party or upon mation.
11. TheParysaguetha Mr. Pery fulfilled the essence of Miss R. Civ. P. 4(h) by serving acopy of
the complaint to Dr. Andy on February 19 or 20, 2002, even though no summons accompanied the
complaint. The Parrysargue, and we agree, that Dr. Andy recaived actud natice of thelawsuit when Mr.
Perry handed him a copy of the complant. Thereisan obvious didinction between atotd want of service
of process and a defective service of process Harrington v. Wofford, 46 Miss. 31, 41 (1871). When
process is completdy lacking, "the defendant has no natice & dl of the suit.”" 1d. However, "defective
savice of process gives the defendant actud natice of the suit or proceeding againg him.” 1d.; see also

Pinkston ex rel. Pinkston v. Miss. Dep't of Transp., 757 So. 2d 1071, 1073 (17) (Miss. Ct. App.

2000) (finding atorney had actud notice of acourt order when she received aletter from the county derk
indicating the order hed been entered). Thus, when Mr. Perry handed Dr. Andy acopy of the complaint
actua notice was established.

f12. ThePerysfurther contend they acted in good faith and should not be effectively barred from their

day in court when they acted diligently to effect process while prooeeding pro se. In Holmes this Court

Sated:

[G]ood causeislikdy (but not dways) to be found when the plaintiff'sfallureto complete
savice in timdy fashion isaresult of the conduct of athird person, typicdly the process
sarver, the defendant has evaded service of the process or engaged in mideading conduct,
the plaintiff has acted diligently in trying to effect service or there are
undergandable mitigating drcumdiances, or the plaintiff is proceeding pro seorin
forma pauperis

815 So. 2d a 1186 (1 12) (quoting 4B Charles Alan Wright & Arthur R. Miller, Federd Practice &

Procedure 8§ 1137, & 342 (3d ed. 2000)) (emphesis added). The Perrysarguethislanguagein Holmes



provides jurisprudentia room for this Court to afford pro se plantiffs gregter latitude in complying with
sarvice of process requirements.

113.  Inregponsg, Dr. Andy and the Hattiesburg Clinic dte LeBlanc v. Allstate I ns. Co., 809 So.
2d 674 (Miss. 2002) and Mooreex rel. Moorev. Boyd, 799 So. 2d 133 (Miss. Ct. App. 2001), to
assat that good cause or diligence must be shown by satidfying adandard of excusable neglect, whichis
ordinarily not satidfied by ignorance of therules. Dr. Andy and the Hattiesourg Clinic point out thet pro se
litigants must be held to substantidly the same sandards of litigation conduct as members of the bar. 1vy
v. Merchant, 666 So. 2d 445, 449-50 (Miss. 1995); see also Stringer v. Am. Bankers Ins. Co.
of Fla., 822 So. 2d 1011, 1014 (110) (Miss. Ct. App. 2002). Once pro xlitigantsare held to the same
dandard as practicing atorneys, Dr. Andy and the Hattiesburg Clinic argue the law is dear: ignorance of
the law is no excuse for falure to serve process within 120 days of filing a complaint, and such falureis
grounds for dismissal.

14. Thequedion beforethis Court iswhether Miss. R. Civ. P. 4(h) demands grict compliance by pro
e plantiffs or whether subgtantid compliance satidfiesthe "good cause’ reguirement for delay of sarvice
Narrowly condrued, this is a question of first impression for this Court. Following the language of
LeBlanc, Moore, and Stringer, thisCourt findsthat pro se plantiffsmust srictly comply with Miss R.
Civ. P. 4(h).

115. InLeBlanc, this Court affirmed thetrid court'sfinding thet the plaintiff failed to show good cause
for falure to serve process within 120 days despite the fact thet the plaintiff's injuries from the disouted
automobile accident affected her cognitive ability and limited communication with her atorney. 809 So. 2d

a 678. LeBlanc was a passnger in avehide involved in an automobile accident. | d. & 675. Inaddition



to suing the driversinvolved, LeBlanc sued her insurance company to recoup uninsured motorist coverage.
I d. Upon its motion, the insurance company was dismissed because LeBlanc falled to effect service of
process within 120 days. | d. In upholding the trid court's Rule 4(h) dismissl, this Court held, "the fallure
to even have process issued showed alack of diligence beyond excusable neglect.” 1d. at 678.

116. Smilaly,inMoore the Court of Appeds dated, "[the] excusable neglect dandard isavery drict
standard.” 799 So. 2d a 136 (11 7). After his mother was killed in a house fire in Oxford, Missssppi,
Moorefiled awrongful deeth action againg five defendants, induding Boyd. 1d. at 134 (11). Summonses
were sarved on dl defendants except Boyd, who had moved to Atlanta, Georgia | d. Not until two years
and two monthsafter filing the complaint did Moore successully sarve Boyd. 1 d. at 135. Boyd'sRule4(h)
moation for dismissa was granted. On apped, Moore argued Boyd intentiondly evaded process. | d.
Finding no evidence Boyd afirmatively evaded process, the Court of Appedsafirmed thedismisd. | d.
at 136-37.

f17.  InStringer, the Court of Appeds hdd that pro selitigants should be held to the same standards
as practicng atorneys and that ignorance of public information does not rise to the levd of excusable
neglect. 822 So. 2d & 1014. Stringer filed suit againg American Bankers Insurance Company and other
entities indrumentd in ising an gppearance bond dlowing him rdease from jail pending a crimind
adjudication. | d. at 1012. Stringer filed the complaint pro seon July 13, 1992, but Stringer never served
American Bankers | d. The summonswhich Stringer issued lacked an address. | d. OnMarch 22, 2000,
American Bankers motion to dismiss was granted pursuant to Miss R. Civ. P. 4(h). I d. a 1013. On
goped, Stringer argued he was incarcerated during the sarvice of process period and the American

Bankers atorney faled to comply with his requests to obtain American Bankers address for sarvice of



process. I1d. American Bankers pointed out it was registered to do business in Missssppi and had a
registered agent for service of processinMissssppi inaccordancewith datelaw. 1 d. a 1014. TheCourt
of Appeds agread. In language condemning the ignorance of pro se litigants as aviable demondration of
good cause, the court Sated,
We agree that apro litigant'signorance of areedily avallale means, through accessto
public records maintained spedificaly for thet purpose, of obtaining information to sarve
an intended defendant in litigation does not rise to the leve of excusable neglect under
authority holding thet pro selitigants must be hdld to essantidly the same dandardsin the
conduct of litigation as are members of the bar licensad to practice before the court.
Id. (ating I vy v. Merchant, 666 So. 2d at 449-50).

118. WhileLeBlanc, Moore, andStringer encourageadrict compliancestandardintheingant case,
the Perrysinterpret this Court'slanguagein the more recent case of Holmes aslending some credenceto
a subdantid compliance gandard for pro se plantiffs under Miss. R. Civ. P. 4(h). Holmes was a bus
passanger injured when the bus in which he was riding struck aroadway obgruction. Holmes, 815 So.
2d 1183, 1184 (1 2). Rather thanfilesuitimmediatdy, Homes began settlement negatiationswith thebus
company. | d. However, before the Satute of limitationsexpired, Holmesfiled acomplant and attempted
to serve process on the bus company's chief executive officer by mailing him the complaint and summons
aong with two Noatice and Acknowledgment forms. | d. The buscompany did not filean answer or return
the forms | d. After the period for service of processexpired and after Holmesrg ected the buscompany's
find sattlement offer, the bus company natified Holmesit had not and would not accept service of process
by mal. 1d. Thetrid court subsequently dismissad Holmess case pursuant to Miss R. Civ. P. 4(h) for

falureto effect timdy sarvice of process | d. at 1185 (15).



119.  Ongoped, this Court rgjected Holmess equiitable argument thet the bus company mided himinto
bdieving it had accepted service by mail and fallowed theraiondein Healthcare Compare Corp. v.
Super Solutions Corp., 151 F.R.D. 114 (D. Minn. 1993). 815 So 2d. a 1186-87. Healthcare
Compar e reasoned, "Rantiffs would have no incertive to comply with the 120 day limit if they could
dways find shdter from the rule by daming that they had begun negatitionsin good faith.” 151 F.RD.
a 115-16. While we ultimady affirmed the trid court's dismissd, we dited aleading tregtise [Wright &
Miller] which gpparently hasoffered somecomfort tothe Parrysin ther “ subgtantid compliance” argument.
In quating fromWright & Miller, we sated inHolmes that "good cause [for delay of service of process|
is likdy (but not dways) to be found when . . . the plantiff is proceeding pro se or in forma pauperis”
Holmes, 815 So. 2d a 1186 (1 12) (quoting 4B Federd Practice & Procedure § 1137, at 342).

920. Inthe case a bar, nather 9de dtes a dedson of this Court invalving a Rule 4(h) dismisd for
faluretotimely sarve processby apro seplaintiff. WhileMissssppi jurigorudenceon Miss. R. Civ. P. 4(h)
Is condderable, this Court has not specificdly addressed the good cause sandard for pro se plantiffs.
Agan, thelanguagein Holmes, adopted from Wright & Miller, has caused the Perrysto bdieve thet we
crested an opening for pro slitigantsto daim good cause for dday in sarvice of processby virtue of ther
pro se daus 815 So. 2d a 1186 (1 12). Additiondly, the Perrys correctly note that Healthcare
Compare, on which the Holmes decision was basad, cautioned thet its holding should not be used "to
pendize plantiffs who demondrate reasonable diligence in effecting timdy sarvice on defendants™ 151
F.RD. a 115 (citing Baden v. Craig-Hallum, Inc., 115 F.R.D. 582 (D. Minn. 1987)).

721.  Although the Pearrys ignorance of the summons requirement prevented them from fully complying

with Miss. R. Civ. P. 4(h), thair atempt to comply was more subgtantia than the plaintiffs effortsin



LeBlanc (inwhich the plantiff did not serve process for deven months purportedly because of cognitive
injuries and communication difficultieswith her atorney), M oor e (in which the plaintiff did not locate the
Oefendant & his new address or make any contact with the defendant during the period for sarvice of
process), Stringer (inwhichtheplantiff madeno contact with the defendant for eght years), andH olmes
(in which the plaintiff mailed a summons and complaint to the defendant). By contradt, the Perrys,
proceading pro se, atempted to give natice of the lawsuit by hand ddivering a copy of the complaint to
Dr. Andy at hisplace of business When they became aware of the summons reguirement, the Perrys hed
summonses served on Dr. Andy and the Hattiesourg Clinic, seven days dfter the 120 days for service of
process hed expired. The Perrys argument for a good cause exception to the drictures of Miss R. Civ.
P. 4(h) istherefore sronger than the above cited cases.

22.  While we are not unsympethetic to the Perrys equitable arguments concerning subdtantial
compliance, the prevailing case law srongly favors the view that pro se plaintiffs must be held to a drict
compliance gandard under Miss. R. Civ. P. 4(h). A review of federd jurigorudence on thisissue reveds
that pro sedatusin and of itsdf doesnot excuse plaintiffs faluresto comply with Rule4 service of process
requirements. Downsv. Westphal, 78 F.3d 1252, 1257 (7th Cir.) (Sating "pro elitigantsarenot entitled
agenead dispensation from the rules of procedure'), amended on other grounds on denial of
rehearing, 87 F.3d 202 (7th Cir. 1996); Williams-Guice v. Bd. of Educ. of City of Chicago, 45
F.3d 161, 164 (7th Cir. 1995) (holding even uncounsded litigants must act within time provided by Satutes
and rules); Dunmarsv. City of Chicago, 22 F. Supp. 2d 777, 782 (N.D. 11l. 1998) (holding apro se
litigant'signorance of the 120-day time limit does not establish good causeunder Rule4); Barrett v. City

of Allentown, 152 F.R.D. 46 (E.D. Pa 1993) (finding plaintiffs pro sedausin dvil rightsaction against



city did not condtitute good cause for falure to serve city within 120 days of filing origind complant);
Sandersv. Fluor Danidl, Inc., 151 F.R.D. 138 (M.D. Ha 1993) (dating pro 2 datusin itsdf does
not conditute good cause), aff'd mem. 36 F.3d 93 (11th Cir. 1994); Scarton v. Charles, 115 F.R.D.
567 (E.D. Mich. 1987) (halding ignorance of the rules does not conditute good cause); 4B Wright &
Miller, Federa Practice & Procedure § 1137, at 342-49 (3d ed. 2000) (dating, "Pro se datusor any of
the other liged explanations for afalureto maketimdy sarvice ... isnot automatically enough to conditute
good cause. .. .").
123. Thesefederd precedents are congsent with this Court'sdecisonsin | vy (pro s plaintiffs should
be hdd to subgtantidly the same standard as bar members) and Holmes (good faith efforts do not
condtitute good cause for falling to effect timdy sarvice of process), and with the Missssippi Court of
Appeds haldingsinM oor e (the excusable neglect sandard isavery drict sandard) and Stringer (pro
e litigants should be hdd to the same sandards as practicing attorneys such thet ignorance of public
information does not rise to the levd of excusable neglect). Therefore, we hald thet pro se plantiffs must
grictly comply with the requirements of Miss R. Civ. P. 4(h).

CONCLUSION
724. Thetrid court did not abuseits discretion in dismissng the Parrys complaint for fallure to sarve
process within 120 days in accordance with Miss R. Civ. P. 4(h). Notwithstanding the Parrys equiteble
argumentsfor implementing asubdantia compliancesandard for pro seplaintiffsinthegpplication of Miss
R. Civ. P. 4(h), such asandard is not supported by the great weight of authority in this Stete or in the
Federd sysem. Therefore, the judgment of dismissal entered by the Forrest County Circuit Court is
afirmed.
125. AFFIRMED.
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PITTMAN, CJ.,SMITH, PJ.,, WALLER AND COBB, JJ., CONCUR. GRAVES,
J.,CONCURSINRESULTONLY. McRAE,P.J.,,ANDEASLEY,J.,DISSENT WITHOUT
SEPARATE WRITTEN OPINION. DIAZ, J., NOT PARTICIPATING.
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